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WH. 3. District Court. 


[Southern District of New York.] 


Before the Hon. CHARLES A. INGERSOLL, District Judge. 
IN THE MATTER OF ALEXANDER HEILBRONN. 
Haseas Corpus.—FuGiItTivE FROM JUSTICE. 


Under the treaty between Great Britain and the United States, of 1842, for the reciprocal 
rendition of fugitive criminals, the Act of Congress, passed August 12th, 1845, and the 
opinion in the case of Kane, 14 Howard, 145. Held, that the requisition had been pro- 
perly made through the executive of the United States. 

That the documentary evidence, before the United States’ Commissioner, of the prisoner 
having committed the offence charged, was sufficient both in form and substance to war- 
rant the Commissioner’s commitment of the fugitive for extradition. 


The facts sufficiently appear from the opinion. 


J. R. Whiting, for the British Government. 
R. Busteed, for the fugitive. 


IncersotL, D. J.—The relator, Alexander Heilbronn, makes his 
petition to this Court, in which petition he alleges that he is imprisoned 
and restrained of his liberty by the Marshal of the United States, of the 
Southern District of New York; and that he is not committed or detained 
by reason of any process issued by any Court of the United States, or by 
any judge thereof, or by virtue of the final judgment or decree of any 
competent tribunal of civil or criminal jurisdiction, or by virtue of any 
execution issued upon such judgment or decree. But that the reason of 
such restraint and imprisonment, according to his best knowledge and 
belief, is, that John W. Nelson, Esq., upon the 6thday of January, A. D. 
1854, issued a warrant of commitment against the relator, as an alleged 
fugitive from justice from Great Britain, after the hearing by said Nelson 
of the evidence adduced in support of the charge made against the relator. 
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And in that petition he further alleges that the said warrant was without 
color of Jaw, and that there was no evidence before said Nelson that the 
relator had committed any crime, and for these reasons, and for 
these reasons only, he prays in that petition that a writ of habeas 
corpus may issue, directed to the said Marshal, commanding him to have 
the body of the relator before this court, that he may be discharged 
from such imprisonment, so alleged to be made without color of law. 

The first question that presents itself is, what right has this court to 

nterfere upon the facts set forth in the petition, and taking it for 
granted that all the allegations therein set forth are true? Neither 
the courts of the United States, nor the judges thereof, can interfere 
by way of habeas corpus in all cases of illegal imprisonment ; of impri- 
sonment made without any color of law. They can interfere only in 
certain specified cases ; in cases specified by some particular act of Con- 
gress, and where the unlawful imprisonment is under some color of law, 
and not where it is without any color of law. And if the party who pre- 
sents his petition does not bring himself within the description of some 
one of the specified cases provided*‘for by some one of the acts of Con- 
gress, which authorise the issuing of the writ of habeas corpus, then no 
court of the United States or judge thereof, can interpose and grant 
the relief sought. 

The power granted to the courts of the United States and the judges 
thercof,to interfere in cases of unlawful imprisonment, and to issue a habeas 
corpus, is contained in the Judiciary Act of 1789, where it is provided 
that “all the courts of the United States may issue writs of scire facias 
habeas corpus, and all other writs not specially provided for by the Statute, 
which may be necessary for the exercise of their respective jurisd‘ction, 
and agreeable to the principles and usages of law. And either of the 
judges of the Supreme Court, as well as judges of the District Courts, 
may grant writs of habeas corpus for the purpose of inquiry into the 
cause of commitment; but writs of habeas corpus shall in no case extend 
to prisoners in jail, unless they are in custody under or by color of the 
authority of the United States, or are committed for trial before some 
court of the same, or are necessary to be brought into court to testify.” 
In order to justify a United States Court, or judge thereof, to discharge 
a prisoner on a habeas corpus, who is in jail, he must, by this provision 
of law, be ‘* in custody under, or by color of the authority of the United 
States.” And that must appear in the petition which is presented. It 
does not satisfactorily appear from the petition (though the fact is so) 
that the Relator is in custody by color of the authority of the United 
States. Indeed, the petition states that he is in custody, ‘‘ without any 
color of law.”? And if this is so, he cannot be in custody under color of 
authority of the United States. ‘The petition does not state that John 
W. Nelson was acting under any such color of authority. It merely 
states that he, as an individual, without color of law, issued the warrant 
of commitment. It does not state or show that the Marshal holds the 
Relator under any such color of authority. It merely states that he is 
imprisoned and restrained of his liberty by the Marshal, by virtue of the 
warrant issued by John W. Nelson, “ without color of law.”” It might 
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then be urged that the case, as presented by the petitioner, is not such 
* one as would suthorize the court, by any law of the United States, 
to interfere, for the reason that it does not sufficiently show that the 
relator is unlawfully imprisoned, under or by color of the authority of 
the United States. But I do not feel inclined to dispose of the case on 
this ground, but to treat it as it is presented by the Marshal’s return, 
and the evidence which has been taken, by which it appears that the 
Relator is “in custody under and by color ef the authority of the Uni- 
ted States.” 

The return of the Marshal to the writ of habaes corpus which issued, 
sets forth that he holds and detains in his custody the said relator, un- 
ler, and by virtue of a commitment of John W’. Nelson, Esq., a Com- 
missionet duly appointed by the Circuit Court of the United States for 
the Southern District of New York, under and by virtue of an Act of 
Congress, entitled, “‘ An Act for giving effect to certain treaty stipu- 
iations between this and foreign governments, for the apprehension and 
ilelivering up of certaln offenders,’ approved August 12, 1848, which 
said commitment is dated the 6th day of January, 1854. And the Mar- 
shall appends to his said return a copy of said commitment. 

The warrant of commitment issued by Commissioner Nelson, after re- 
viting that on the 21st day of November, 1853, complaint on oath was 
made to him, he being a Commissioner duly appointed by the Cireuit 
Court of the United States for the Southern District of New York, under 
and by virtue of an Act of Congress entitled, “ An Act for the giving 
effect to certain treaty stipulations between this and foreign Govern- 
ments, fer the apprehension and delivering up of certain offenders,” ap- 
proved August 12, 1848, charging the relator with having committed, 
within the city of London, within the jurisdiction of the Government of 
Great Britain, the crime of forgery, by forging the name of Charles 
McIntosh & Co. upon the back of a bill of exchange, for the amount of 
forty-three pounds seven shillings and sixpence, dated the 2d day of 
July, 1853, drawn by and signed ‘* For the Governor and Company of 
the Bank of Ireland—James Jackson, Cashier,?’ and directed ** To the 
Cashier of the Bank of England, London; and reciting also, that 
whereas a treaty for “* the extradition of persons committing such crime 
existed between the Governments of the United States and Great Britain, 
and that the President of the United States, upon the claim by the Ge 
vernment of Great Britain, for the extradition of the said relator, upon 
the charge aforesaid, in pursuance of tlie said treaty, did issue his war- 
rant requiring all competent officers to investigate such charge; and 
that he, as such Commissioner, on the 21st day of November, did issue 
his warrant for the apprehension of the said relator upon the said com- 
plaint, and the evidence laid before him, to the end that the evidence of 
his criminality might be heard and considered ; and reciting also, that 
the said relator was apprehended and brought before him, the said Com- 
missioner, by virtue of his said warrant, and that he did hear and con- 
sider the evidence of his criminality upon said charge of forgery, and 
that upon such hearing he did adjudge and deem the evidence of the cri- 
minality of said relator, as charged, sufficient, under the provisions of 
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said treaty to sustain the charge of forgery ; did command the Marshal 
of the Southern District of New York to commit the said relator to the 
proper jail, there to remain until he should be surrendered, in pursuance 
of the said treaty, or be otherwise discharged by due course of law. 

By the tenth article of the treaty of 1842, entered into by the United 
States and Great Britain, it is stipulated by the contracting parties, that 
they shall, upon mutual requisitions by them or their ministers, officers, 
or authorities, respectively made, deliver up to justice all persons who, 
being charged with certain crimes, (among which crimes is forgery,) and 
committed within the jurisdiction of either, shall seek an asylum and be 
found within the territories of the other; provided that this only 
shall be done upon such evidence of criminality as, according to the laws 
of the place where the fugitive or person so charged shall be found, 
would justify his apprehension and commitment for trial, if the erime or 
offence had there been committed. And by that article of the treaty it 
was further stipulated and provided, that the respective Judges and Ma- 
gistrates of the two Governments shall have power, jurisdiction and au- 
thority, upon complaint made under oath, to issue a warrantjfor the ap- 
prehension of the fugitive, or person so charged, that he may be brought 
before such Judge or other Magistrates respectively, to the end that the 
evidence of criminality may be heard and considered ; and if, on such 
hearing, the evidence be deemed sufficient to maintain the charge, it shall 
be the duty of the examining Judge or Magistrate to certify the same to 
the proper executive authority, that a warrant may issue for the surren- 
der of such fugitive. 

By an act of Congress, approved August 12, 1848, and passed for the 
purpose of giving effect to certain treaty stipulations between this and 
foreign Governments, for the apprehension and delivering up of certain 
offenders, it is enacted, that in all cases in which there exists, or there- 
after may exist, any treaty or convention for extradition between the 
Government of the United States and any foreign Government, it shall] 
and may be lawful for any of the Justices of the Supreme Court, or 
Judges of the several District Courts of the United States, and the Com- 
missioners authorized so to do by any of the Courts of the United States, 
and they shall have power, upon complaint made upon oath or affirma- 
tion, charging any person, found within the limits of any State, District 
or Territory, withhaving committed within the jurisdiction of any such 
foreign Government any of the crimes enumerated or provided for by 
any such treaty or convention, to issue his warrant for the apprehension 
of the person so charged, that he may be brought before such Judge or 
Commissioner, to the end that the evidence of criminality may be heard 
and considered ; and if, on such hearing, the evidence be deemed suffi- 
cient by him to sustain the charge, under the provisions of the proper 
treaty or convention, it shall be the duty of such Judge or Commissioner 
to certify the same, together with a copy of all the testimony taken 
before him, to the Secretary of State, that a warrant may issue, on the 
requisition of the proper authorities of such foreign Government, for the 
surrender of such person, according to the stipulations of said treaty or 
convention ; and it shall be the duty of said Judge or Commissioner to 
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issue his warrant for the commitment of the person so charged to the 
proper jail, there to remain until such surrender shall be made. 

And it is further provided by that act of Congress, that in every case 
of complaint as aforesaid, and of a hearing upon the return of the war- 
rant of arrest, copies of the depositions upon which an original warrant 
in any foreign country may have been granted, certified under the hand 
of the person or persons issuing such warrant, and attested upon the 
oath of the party producing them to be true copies of the original depo- 
sitions, may be received in evidence of the criminality of the person so 
apprehended. And that it shall be lawful for the Secretary of State, un- 
der his hand and seal of office, to order the person so committed by such 
judge or commissioner to be delivered to such person as shall be author- 
ized in the name and on behalf of such foreign Government, to be tried 
for the crime of which such person shall be so accused, and that such 
person shall be delivered up accordingly. 

And it is further provided by that act of Congress how, under certain 
circumstances, a person so committed by such judge or commissioner to 
await the order of the Executive for his extradition, may by a judge be 
discharged on a habeas corpus. For it is further enacted, that when any 
person whe shall have been so committed by any judge or commissioner 
to remain until delivered up in pursuance of a requisition, shall not, 
after such commitment, within two calendar months be delivered up in 
pursuance thereof, (and he cannot be so delivered up without an order 
from the Executive through the Secretary of State,) and conveyed out of 
the United States; that in such a case it shall be lawful for any judge, 
upon application made to him by or in behalf of the person so committed, 
and upon proof made to such judge that reasonable notice of the inten- 
tion to make such application has been given to the Secretary of State, 
to order the person so committed to be discharged out of custody, unless 
sufficient cause shall be shown to such judge why such discharge ought 
not to be made. In such a ease, however, where there has been a law- 
ful commitment, no discharge at any time can be had upon the order of 
any judge, unless reasonable notice of an intention to make an applica- 
tion for a discharge has been given to the Secretary of State. 

Commissioner Nelson, as appears by his warrant of commitment, finds 
and certifies, before he proceeded to act, that a complaint on oath was 
made, charging the relator with having committed within the city of 
London, within the jurisdiction of the Government of Great Britain, the 
crime of forgery; that the President of the United States, upon the 
claim by the Government of Great Britain for the extradition of the 
said relator, upon the charge aforesaid, in pursuance of the treaty, did 
issue his warrant requiring him (Commissioner Nelson) to investigate 
said charge; that he did, after such complaint on oath and after such 
warrant from the President, issue his (the said Commissioner: Nelson’s) 
warrant for the apprehension of the said relator upon the said complaint ; 
that the said relator was apprehended in pursuance of said last-men- 
tioned warrant, and brought before him; that he did investigate the 
said charge; that he did consider and hear the evidence brought before 
him of the criminality of the relator, upon the said charge of forgery; 
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and that, upon such hearing, he did adjudge and eonsider the evidence 
of the criminality of the relator, as charged, sufficient, under the provi- 
sions of the treaty, to sustain the charge of forgery ; and that, there- 
fore, he did issue his warrant to commit the relator to the proper jail, 
to give an opportunity to the Government of the United States, if in the 
opinion of the Executive the facts in the case authorized and required it, 
to issue a warrant for his (the said relator’s) extradition. 

There can be no question, if this warrant of commitment is a legal 
and valid warrant; if the faets stated therein by Commissioner Nelson 
are true and not false, but that the relator is in the lawful custody of the 
Marshal, and that he is not unlawfully imprisoned. This is admitted by 
the counsel for the relator. And it is farther admitted that this war- 
rant of commitment, on the face of it, is a good and valid warrant. And 
if it is a good and valid warrant, although Commissioner Nelson has 
found the facts certified to by him, it will not necessarily follow that a 
warrant for the extradition of the relator will issue. The Commissioner 
by the act of Congress of August 12, 1848, must certify to the Secretary 
of State, a copy of all the testimony taken before him, upon which he 
forms his opinion, so that the President can determine whether upon the 
testimony so taken the necessary facts are established, to justify the 
Government in granting a warrant of extradition. By the testimony 
taken, and submitted to the Commissioner, he in the first place deter- 
mines whether, in his opinion, a complaint on oath has been made, and if 
it has, then he issues his warrant of arrest, and when upon that warrant 
the accused is brought before him, he determines upon the evidenee te 
him submitted whether it is sufficient to sustain the charge made. If he 
does deem it Sufficient, then he orders the accused to be holden in cus- 
tody, to await the decision of the Government thereon. And his doings 
are declared by the act of Congress to be good and available to all in- 
tents and purposes. ‘Fhe Commissioner then, after he shall have sent to 
the Secretary of State a copy of all the testimony taken before him, has 
performed his duty. ‘Fhe President then is to perform his duty. And 
that duty is to examine the testimony so taken before the Commissioner, 
and to determine upon his responsibility and the responsibility of his 
constitutional advisers, whereupon it appears from such testimony that 
a complaint on oath was made, and whether the evidence so taken, in 
the opinion of the Government, is sufficient to sustain the charge made. 
And if either of these facts, in the opinion of the Government, are not 
sufficiently and satisfactorily made out by the evidence so taken, then it 
is the duty of the President not to grant a warrant of extradition. But 
if these facts, in the opinion of the Government, are satisfactorily estab- 
lished by such evidence, then it is the duty of the President to grant 
such warrant, and by. so doing, faithfully carry out the stipulations in the 
treaty contained. And the object of the application before me, is, not 
only to have me determine that Commissioner Nelson has made a false 
“finding, and to declare that his doings, which the act of Congress has 
said should ‘* be good and available to all intents and purposes,” shal} 
not be good and available to any intent or purpose, (for to have this ap- 
plication successful I must do this,) but, alse, that I should prevent the 
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President from deciding upon the evidence so transmitted by the Com- 
missioner to the Secretary of State, whether a complaint on oath was 
made, as certified by the Commissioner, and whether such evidences 
is sufficient, in his opinion, aided by his constitutional advisers under 
} the provisions of the treaty, to sustain the charge of forgery against the 
relator ; or, if such decision has already been had in the affirmative, that 
I should determine that such decision, so made by the President, was 

also a false decision. 
The warrant of commitment issued by Commissioner Nelson, is at- 
tacked on several grounds. The relator, in his reply to the return of the 
| Marshal, says: First, That before the Commissioner issued his warrant 





of arrest and had proceeded to act, upon the order of the President, no 
complaint under oath had been made charging the relator with having 
committed the crime of forgery within the jurisdiction of Great Britain. 
Second, That there was no evidence before the Commissioners, such as 
is required, to sustain against him any such charge. Third, That if 
there was any such evidence, that evidence was not sufficient to sustain 
any such charge. And upon these grounds the demand is made, that 
the warrant of commitment should be declared to be of no effect. 

Previous to any action taken by Commissioner Nelson, certain papers, 
which purported to be copies of certain depositions taken and sworn to be- 
: fore Henry Muggeredge, an alderman and justice of the peace for the city 
: of London, upon which original depositions, a warrant of arrest had been 
granted, which papers were duly certified by the said Muggeredge, who 
issued the original warrant, under his hand, to be true copies, and which 
charged the relator with the crime of forgery, committed by him in Lon- 
don, were transmitted from England to this country, and were presented 
by the British Minister at Washington to the President, accompanied 
with a demand in behalf of the Government of Great Britain, that a war- 
rant of extradition should issue in pursuance of the treaty, in order that 
the relator might answer to the charge of forgery, in London, where it 
was said to have been committed. ‘These papers were transmitted by 
the President to Commissioner Nelson, accompanied with a warrant to 
him to investigate the charge, as made and set forth in such papers. 
Those papers and this warrant from the President were handed te Com- 
missioner Nelson, and before he issued his warrant of arrest, he took the 
deposition of Edward Funnell, one of the police officers of London, in 
which he swore that he was acquainted with Henry Muggeredge; that 
he was an alderman and justice of the peace of the city of London ; that 
, he had known him to act repeatedly as such; that he saw him sign the 
certificate to the papers purporting to be copies; that he compared the 
papers purporting to be copies with the original papers in the possession 
of the said Muggeredge ; and that he saw the original affidavits sworn 
to and signed by the parties thereto in the presence of the said Mugger- 
edge; and that the papers then before him, Commissioner Nelson, were 
true and correct copies of the original depositions. 

There was then abundant proof submitted to Commissioner Nelson, 
before he issued his original warrant of arrest, that Henry Muggeredge 
was an acting alderman and justice of the peace of the city of London 
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that certain papers were submitted to him, copies of which were before 
Commissioner Nelson, the same having been transmitted to him by the 
President, charging the relator with having committed the crime of 
forgery in the city of London; and that those papers were sworn to be- 
fore the said Muggeredge. If then the said Muggeredge, as such alder- 
man and justice of the peace, had power and authority over the crime 
charged, to investigate the same, to administer an oath to the parties 
who signed such papers, and to issue the warrant which was issued by 
him, then there was, before Commissioner Nelson proceeded to act, a 
complaint under oath, made charging the relator with having committed 
the crime of forgery in the city of London, and such a complaint under 
oath as satisfies the provisions of the treaty. For the treaty does not 
require that the complaint under oath should be made directly to a 
magistrate in the country to which the alleged fugitive has fled; but if 
it is made in the country where the crime was committed, to a magis- 
trate who has power to administer oaths and to investigate the criminal 
charge made, and take jurisdiction of the same, and the same, or a duly 
certified copy of the same, is transmitted to the government of the coun 

try where the fugitive has sought an asylum, and the government of the 
country to which the same has been transmitted recognizes it as authen- 
tic, then the terms of the treaty, which requires a complaint under oath 
to be made, has been satisfied. When the case of Kaine was before the 
Supreme Court of the United States, (14 How., p. 103,) some of the 
judges differed in opinion as to the effect of such testimony as was given 
by Edward Furnell before Commissioner Nelson in this case. While all 
agreed that such testimony was sufficient to prove thst the foreign mag- 
istrate was duly appointed to the office which he assumed to have and 
hold, there was a difference of opinion whether it was sufficient to prove 
that he had power and authority to act in the way that he had assumed 
to act—some of them contending that such testimony was also sufficient 
to prove that such foreign magistrate had jurisdiction and authority to 
act in the matter in the way that it is proved the said magistrate did 
act, while others contended that it was not sufficient to prove any such 
jurisdiction and authority in the foreign magistrate. We are not in this 
case troubled with any such question. In the case of Kaine the Govern- 
ment of Great Britain made no demand upon the Government of this 
country previous to the examination before the Commissioner. They 
presented no papers to the President, purporting to be copies of deposi- 
tionswhich charged any crime. The President issued no warrant to the com 

missioner to have him investigate the case. But in the case of the relator, 
the Government of Great Britain did make demand upon the Government 
of this country that the relator must be delivered up to them, and accom- 
panied that demand with papers charging the relator with the crime of 
forgery, committed in London, and purporting to be a copy of a com- 
plaint, under oath, made to a magistrate having jurisdiction and power 
to act. Upon the receipt of these papers by the President, he issued his 
warrant to Commissioner Nelson to investigate the case. By issuing this 
warrant the Government of this country recognized and acknowledged 
the papers to be genuine, and that the foreign magistrate had jurisdic- 





— veavepee mee 
soon aren eatin cae eer RPT pas ce Sen nae mee 


ee 


eT 











were eect: 





THE NEW YORK LEGAL OBSERVER. 73 
U. 8. District Court.-Habeas Corpus.—Fugitive from Justice. 








tion over the crime as charged, and power to act as he had assumed to 
act. By requiring Commissioner Nelson to investigate the facts, the 
Government of this country admitted that the papers were genuine ; that 
a complaint under oath had been made in pursuance of the treaty ; for 
Commissioner Nelson could not investigate the facts until such com- 
plaint, on oath, had been made. When these papers, which purported 
to be copies of certain proceeding had before the foreign magistrate, were 
presented by the British Minister to the Government of this country, 
the good faith of his nation was pledged that the foreign magistrate, be- 
fore whom the originals were taken, had authority to act, and had juris- 
diction over the crime charged, and that the facts stated in them were true. 
They were received by this Government upon that pledge. And this is 
sufficient to establish the fact, not only that Henry Muggeredge was an 
Alderman and Justice of the Peace for the city of London, but also the 
further facts, that he had jurisdiction over the crime charged, and power 
to administer oaths to the persons who gave their depositions before him. 
And the authority and jurisdiction of the said Muggeredge being thus 
proved, these papers, executed before him, fully proved that a complaint 
on oath was made against the relator, charging him with having commit- 
ted the crime of forgery in London, before Commissioner Nelson issued 
a warrant for his arrest. (See opinion of Judge Nelson in the case of 
Kaine, 14 Howard, page 145.) It is further claimed by the relator that 
there was no evidence of any kind before Commissioner Nelson to prove 
that he had committed the crime of forgery, as set forth and charged in 
the complaint under oath. The evidence that was submitted to Commis- 
sioner Nelson were copies of certain depositions upon which an original 
warrant in London had been granted by Henry Muggeredge, Alderman 
and Justice of the Peace for the city of London, and which constitute 
the complaint on oath, certified under the hand of the said Muggeredge, 
and attested by the person producing them to be true copies of the orig- 
inal depositions, and this was the only evidence before him of the crim- 
inality of the relator. Such copies are, by the act of Congress of the 
12th of August, 1848, made evidence in a case of this kind, upon a 
hearing before a Commissioner, upon the return of a warrant of arrest, 
as well as to prove that a complaint on oath had been made. It has 
been already shown that the action of the two Governments upon the 
demand made by the British Minister for the extradition of the relator, 
afforded sufficient proof that Henry Muggeredge was not only an Alder- 
man and Justice of the Peace for the city of London, but that he had 
jurisdiction and authority over the offence charged, and power to admin- 
ister oaths and take depositions. And it has been proved that the pa- 
pers produced as copies were true copies of the original depositions 
taken. These depositions go to prove that the relator—he being in the 
employ of McIntosh & Co., as their clerk—did, without any’ authority 
from them, and in fraud of their rights, endorse their name in the simili- 
tude of the handwriting of one of the partners, to a bill of exchange pay- 
able to their order at the Bank of England, and did procure from the 
bank the amount of said bill, and immediately thereafter absconded to 
this country. The facts, then, in these depositions, tend and go to prove, 
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and are evidence to prove that the offence charged has by the relator 
been committed. But it is claimed by the counsel of the relator that 
no depositions taken in England, or copies of any such depositions, 
would, or could be evidence before Commissioner Nelson; that on 
the trial of the case he should have disregarded and rejected them, for the 
reason, as he alleges, that the law of Congress authorizing this kind of 
testimony is a nullity—that it is void, opposed to the treaty, and uncon- 
stitutional. By the treaty the United States stipulated that they would, 
upon a certain kind of proof being produced to establish the crime of 
forgery committed in Great Britain, by any one who should fly to this 
country, deliver up to the authorities of the country where the offence 
was committed, the individual charged with the crime, that he might 
there be tried—that treaty became the law of the land. But it did not 
prevent the Congress of the United States from making further enact- 
ments on the same subject, unless such further enactments annulled or 
restricted the stipulations contained in the treaty’; and I cannot conceive 
how the act of August 12, 1848, either annulls or restricts any of the sti- 
pulations in that treaty contained. The law of Congress does not, in 
any way, interdict or restrain the engagements of the treaty ; and as it 
does not and is not opposed to the provisions of the Constitution, it was 
in the competency of Congress to pass it. Judge Betts, when the case of 
Kaine was before him, acknowledged the validity of this act of Congress. 
When that case was before Judge Nelson, he acknowledged its validity. 
And when the case was before the Supreme Court at Washington, the 
Judges there acknowledged its binding force. The law must, therefore, 
be considered a valid law. And being so considered, there was evidence 
before Commissioner Nelson to prove that the crime of forgery, as 
charged against the relator, was by him committed in London. The 
counsel for the relator further claims that, if there was evidence before 
Commissioner, Nelson to establish the charge that he was called upon 
to investigate, that that evidence was not sufficient to establish such 
charge; that he erred when he found that the evidence was deemed by 
him sufficient to sustain the charge, and that therefore the relator ought 
not to be holden under the warrant of commitment which he issued. 
The first question that presents itself on this branch of the case is, what 
right had I to interfere, even if I should be of the opinion that he erred 
in judging of and weighing the evidence, when he found that the evi- 
dence was deemed by him sufficient to establish the charge he was called 
upon to investigate? Commissioner Nelson has the same authority, in a 
matter of this kind, as a Judge of the Supreme Court would have, bad 
he undertaken to investigate the charge. And I have no more right to 
sit in judgment on the opinion by him framed, that the evidence was 
deemed by him sufficient to sustain the charge, when there has been 
any legal evidence before him to prove the charge, than I should have to sit 
in judgment on the opinion of a Judge of the Supreme Court in a case 
under the like circumstances. I have no such power given to me by the 
law; and I have no disposition to exercise a power to discharge upon a 
habeas corpus, or to attempt to exercise such power, unless it is given 
tome by law. The act of Congress, in prescribing the duties and the 
powers of the Commissioner, provides that ‘if on such hearing the evi- 
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dence be deemed sufficient by him (the- Commissioner) to sustain the 
charge, under the provisions of the proper treaty,”’ it shall, among other 
things, be his duty to issue his warrant of commitment of the person 
accused, to wait the determination of the President, whether or not he « 
will, upon the evidence taken before the Commissioner, issue a warrant 
of extradition. Where there is any legal evidence before the Commis- 
sioner to establish the charge, and that legal evidence is deemed by him 
sufficient, no matter how many others may deem it insufficient, and he 
grants a warrant of commitment, that commitment must stand, and no 
Judge has a right to disregard it, or to render it ineffectual, at least not 
until the expiration of two calendar months after it shall have been is- 
sued. In such a case no one can revise the opinion of the Commissioner 
but the President. ‘The President has that power. If he should be of 
the opinion that the evidence taken before the Commissioner on the hear- 
ing was not sufficient to sustain the charge, then it would be his duty to 
withhold a warrant of extradition. If he should be of the opinion that 
it was sufficient, then it would be his duty to grant such warrant. The 
necessities of the case, therefore, do not require that I should express an 
opinion upon the sufficiency of the evidence upon the hearing before the 
commissioner. As that evidence has been produced before me, however, 
I will state that, in my judgment, it was sufficient to hold the relator to- 
a trial, and that the determination of the Commissioner was fully autho- 
rized and justified. It was his duty to decide as he did. I will not give 
my reasons for this opinion, for I do not feel disposed to furnish an ar- 
gument which may be used by others against the relator on the trial. 
His youth and apparent simplicity would induce me rather to aid in his 
acquittal than to aid in his conviction. My duty, however, compels me 
to declare that he must remain in the custody of the Marshal, under the 
warrant of commitment issued by Commissioner Nelson, in pursuance of 
the requirements thereof. 








N. 0. Supreme Court. 
Before EDMONDS, EDWARDS, and MITCHELL, Justices. 


[December General Term, 1853.] 


James F. Depeyster and Ricumonp WuitMarsH against Toe Sux 
Mutvat Insurance Company. 


Where the insurance is upon articles included within the usual memorandum in the 
policy, an actual destruction in specie of all the articles so insured must take place in 
order to entitle the insured to recover for a total loss. © 

Held, that the now prevailing rule in England, as settled in the case of Roux vs. Salvador; 
is inconsistent with the rule of law recognized in this State; and the early decisions of 
the Courts of this State re-affirmed. 

Where the insurance was upon hides, and a large majority of them were destroyed by putre- 
faction consequent upon their being damaged by sea water, but a portion of them re- 
mained in specie and were sold in a port of necessity as damaged hides, he/d that the 
insured could not recover for a total loss, 
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This was an action, as for a total loss, to recover the value of certain 
hides, insured in a voyage from Santa Martha, on the Spanish Main, to 
New York. It was proved on the trial that a portion of the hides were 
so damaged that they had to be thrown overboard, and the remainder, 
being in a putrifying condition, were sold at Havana as damaged hides, 
it being thought impossible to carry them to the end of the voyage, 
though a small portion of them were afterwards dried and carried to 
Boston. It was urged on the part of the defence, that as the hides were 
a memorandum article, unless there was an actual total loss of all the 
cargo, there could be no recovery for a total loss. The Court below 
charged the jury, “‘ that other causes than those limited by defendants’ 
‘¢ counsel may entitle the plaintiffs to recover, as, for instance, if the hides 
‘*were in such a condition that no prudent man would have taken them 
“to New York after the damage they had received before their arrival 
“at Havana, and if the damage was caused by the sea water.”” To this 
charge the defendant’s counsel excepted, and the Jury finding for the 
plaintiffs for a total loss, the case came before the General Term on 
Appeal. 


Hiram Ketchum and Ogden Hoffman, for appellants. 
George Bowman and F. B. Cutting, for respondents. 


Epmonps, J.—In regard to plaintiffs’ right to recover as for a total 
loss, the defendants claimed that the property insured being memoran- 
dum articles, there could be no total loss because a portion of it remain- 
ed in specie and was of some value after the disaster. 

The Judge refused so to rule, and, on the other hand charged, other 
causes than those may entitle plaintiffs to recover, as for instance, if 
the hides were in such a condition that no prudent man would have taken 
them to New York after the damage they had received. 

Under this charge the jury were at liberty to find, as they did, as for 
a total loss if the goods were so damaged that no prudent man would 
have taken them to New York, even if they did all of them yet exist, 
though in a damaged state. 

This rule and the verdict thereon would be all right as to property 
not,included in the memorandum where a constructive total loss is allow- 
able. But they are wrong as to memorandum articles, for there a reco- 
very for total loss is allowed only when the property has actually been 
lost.in toto. A constructive total loss may be where the goods are da- 
maged more than half their value, and the insured abandons to the in- 
surer the remainder in their damaged state. But the memorandum has 
been construed to mean a different loss from that, and to signify the in- 
tention of the parties not to compensate for damage, but only for an ab- 
solute destruction. 

In Le Roy v. Governeur, 1 John. Ca., 226, and Magrath v. Church, 
1 Caines R., 210, this Court had this matter under consideration, and 
decided that to make the insurer liable, there must be an actual destruc- 
tion of the articles specified in the memorandum, and not merely such a 
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technical loss of the article as would authorize an abandonment. ‘This 
rule was sustained in our Court of Errors in Wadsworth vy. Pacific Ins. 
Co., 4 Wend., 88, and by this Court in WVeilson v. Columbia Ins. Co., 
8 Caines, 108, and Salters vy. Ocean Ins. Co., 14 J. R., 145. 

In the case in 8 Caines, the corn insured was so damaged and offen- 
sive that it was forbidden to be landed, and was sold as it lay on board 
for $400. On the trial, the Judge charged that if the corn was of no 
value, as nutriment to man, it made the loss total, but if the vessel 
could have been repaired and reached her destination, the loss would 
have been a general average only. This Court held the charge wrong, 
and they say, so long as the corn physically existed there could not be 
a total loss. 

Though good for nothing, the assured were not liable, being protected 
by the clause in the memorandum. 

This seems to be now the well established rule in this country. In 
the case in 4 Wend., it was established by our Court of last resort, 
when the difference between it and the English rule was considered and 
the American rule adopted. So also it has been adopted in the United 
States Courts. Brays v. Chesapeake Ins. Co.,7 Cranch., 417. Moreau 


“y. U. S. Ins. Co., 1 Wheat., 219, and has been reiterated in this Court 


as late as 1841, in Bryan vy. NV. Y. Ins. Co., 25 Wend., 617. There 
the article injured was corn, damaged by the stranding of the ship, and 
a few barrels of it only recovered ; and the Court say, that a total loss 
is only where the article is specifically and physically destroyed. 

The English rule is otherwise, and it is that which has been referred 
to by the plaintiffs counsel in Rowax vy. Salvador, 3 Bing., N. S., 266. 
There it was held, the insurance being on hides, as memorandum arti- 
cles, that a portion of them being entirely destroyed, it was competent 
to recover as for a total loss, protanto. The contrary of that, however, 
has been held in this country, in the cases already cited in this Court 
and in the U. S. Supreme Court. Dyson v. Bowcroft, 3 B. & P., 475, 
and Burnet v. Kensington, 7 T. R., 222, are referred to in the Ameri- 
can cases as laying down the opposite rule, aud from which our Courts 
express their dissent. _ 

In the case now under consideration, a portion of the memorandum 
articles were not destroyed ; they were damaged merely, and were sold 
in a damaged state for over $1,400. That was, it is true, but a small 
portion of the property insured, and if it had not been included in the 
memorandum, an abandonment and a claim for a total loss would have 
been justified. But being in the memorandum, and not being all de- 
stroyed, but some of it damaged merely, it is not such a destruction of 
it as to cause a total loss. 

The instructions to the jury were, therefore, wrong ; for they permit- 
ted them to find the full amount claimed, when the loss was merely a. 
technical and not an actual total loss; in other words, allowed the plain- 
tiffs to recover the same as if the memorandum had had no existence 
whatever. 

There must, therefore, be a new trial, with costs, to abide the event. 

Epwarps, J., concurred. 

MircHe.L, J., dissented. 
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N. D0. Superior Court. 
[October General Term, 1853.] 
Before DUER, BOSWORTH, and EMMETT, Justices. 


Joun J. V. WesTERVELT vs. BARTLETT SMITH. 


Where a bond is executed to a sheriff by a deputy, and a third person as surety for the 
deputy, in an action by the sheriff ag.inst such surety, to recover the amount which the 
sheriff has been compelled, by judgment, to pay for defaults of the deputy, covered by 
the condition of the bond, the record of the judgment against the sheriff is prima-facie evi- 
dence in the action against such surety of the deputy’s default, on its being proved that the 
deputy had notice of, and an opportunity to defend the suit against the sheriff, although 
the surety himseif had no notice of it: Where the alleged negligence was in not levying 
an execution when the debtor has property to satisfy it, proof that the execution was com- 
mitted to the deputy, a recovery against the sheriff, and notice to the deputy of a suit 
against the sheriff, and payment by the sheriff of the judgment so recovered, prima-facie 
entitle him to recover against the deputy’s wef 

The reasonable expenses of the sheriff in defending the suit against himself are also 
recoverable. 

A bondconditioned to indemnify the sheriff against all damages, costs, and charges to be 
imposed upon or demandable of the sheriff, in consequence of the deputy’s defaults, is an 
agreement to indemnify against a legal liabilily. 


Thomas Dunlap was a deputy of the plaintiff, while the latter was 
sheriff of the City and County of New York. The defendant was one of 
the sureties of Dunlap, while the latter was such deputy, in a bond con- 
ditioned, that the plaintiff should not be subjected to, or have imposed 
upon him any damages, costs, or charges, by reason of any negligence or 
other wrongful act of such deputy. 

While such deputy, two executions were delivered to the sheriff to be 
executed, which were immediately placed in the hands, and under the 
charge of Dunlap. 

One was in favor of Samuel Thompson and others, against Sheldon & 
Duncan, for $356 81, was delivered to the sheriff,‘and by him to Dunlap, 
on the first of February, 1849. (Feb. 1, 1848.) 

The other was in favor of Jeremiah Russell, (agé.) Sheldon, Duncan, 
and See, for $376 75,jand was received by the plaintiff, and delivered to 
Dunlap, Nov. 24, 1849. 

In May, 1850, an action was commenced by Russell against the pre- 
sent plaintiff, to recover against him the amount of the execution last 
named, on the ground that he had neglected to collect it when the exe- 
cution-defendants had property which could have been levied upon, and 
of sufficient amount to satisfy it. In October, 1851, Russell recovered a 


verdict for $357 14, on which a judgment was perfected, including costs, 


for $662 59. The plaintiff paid in defence 0: the suit $225 75, making 
in all $913 79, of which the sureties in said bond, as the complaint 
alleges, paid $650, leaving the balance unpaid. 

In May, 1850, Charles‘. Shelton commenced an action against the 
present plaintiff, to recover the value of certain property, sold by Dun- 
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lap, on the execution in favor of Thompson, and others, against Sheldon 
& Duncan, claiming that it had been mortgaged to him by a valid mort- 
gage, and on the 29th June, 1852, recovered a judgment for $1,619 13, 
and $162 92 costs, making in all $1,782 09, whieh the sheriff has paid. 
He expended in the defence of that suit, as the complaint states, 
2638 83. 

® On the trial of this action, the execution of the bond by Dunlap and 
the defendant Bartlett Smith, as his surety, was proved. 

The receipt of the two executions by the plaintiff, as sheriff, their 
simultaneous delivery to Dunlap to be executed, and the fact of their 
continuing in his charge and under his control, were also proved. There 
was evidence that while these executions were in Dunlap’s hands, he had 
in his possession some $1,800 in money belonging to Sheldon, but whether 
before their return day does not appear. 

An affidavit, made by Dunlap, to procure a posponement of the trial 
of Shelton (v.) Westervelt, was read, in which Dunlap swore to the ab- 
sence of one Hallenbeck ; that he had been to Hudson to procure his at- 
tendance ; that Hallenbeck’s testimony was material to Dunlap, as his 
own counsel had advised him; that he (Dunlap) was better acquainted 
with the facts connected with the defence than the present plaintiff. 

It was proved that the property, for the value of which, Shelton re- 
covered, as mortgagee, the judgment against Westervelt, was sold by 
Dunlap under these executions. 

It appears from the testimony of Dunlap, who was sworn on this trial, 
that he was present at the trial of the action of Shelton (v.) Westervelt, 
and of the action of Russell against Westervelt. 

The record of the recovory by Shelton (against) Westervelt, and that 
of the recovery by Russell (agt.) Westervelt, were given in evidence. 
Defendant’s counsel objected to their being received in evidence, on the 
ground that Bartlett Smith was not notified of the pendency of those 
suits, and given an opportunity to defend. A verdict was rendered for 
the plaintiff, subject to the opinion of the court at General Term, upon 
the questions of law arising in the case. ‘The question now presented is, 
does the evidence given, prima facie, entitle the plaintiff to recover ? 


A. J. Vanderpoel, for the plaintiff. 
A. J. Willard for the defendant. 


By tHe Court.—Boswortn, J.—The affidavit, made by Dunlap, to 
procure a postponement of the trial of Shelton against Westervelt, was 
read in evidence without objection. That shows very clearly that Dun- 
lap himself not only had actual notice of the pendency of that suit, but 
undertook the defence of it, so far as to endeavor to procure the testimony 
of witnesses deemed material, and that its defence was regarded by him as 
a defence made by himself. It also appears, by his own testimony, that 
he was present at the trial of Russell (agt.) Westervelt, and that he there- 


fore had notice of that suit, and, presumptively, an opportunity to de- 
fend it. 
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Considering the relation he occupied towards the sheriff, the fact of 
his having the exclusive control of the executions, and the further fact, 
that during the pendency of the suit brought by Shelton, he made the 
affidavit, and deposed to the matters stated in it, to procure a post- 
ponement of that trial; and the further fact, that both suits were com- 
menced in the same month, and defended by the same attorneys, I think 
the evidence sufficient, uncontroverted, to justify a jury in finding that 
Dunlap had notice of the pendency of both suits, and an opportunity to 
defend. It was not objected, however, that sufficient notice of the pen- 
dency of these suits had not been given to Dunlap, but that no notice of 
them had been given to the defendant, his surety. If the view expressed, 
that there is sufficient proof of notice of them to Dunlap, be correct, 
then the judgments recovered against Westervelt were not only prima 
facie, but were conclusive evidence of Dunlap’s liability to Westervelt, 
co-extensive with that of Westervelt to those plaintiffs, according to 
the form, force and effect of such recoveries. 

If they would conclude Dunlap, in an action against him, on this 
bond, the question remains whether they are any evidence of the liabi- 
lity of Bartlett Smith in this action? The question, in this case, is not 
whether they are conclusive evidence against the surety, but whether 
they are prima facie evidence 1—after first proving that these executions 
were in the hands and under the control of Dunlap. 

In Bartlett vs. Campbell, 1 Wend. 50, Campbell signed as surety 
for Jeffords an indemnity to the plaintiff as constable, to induce him to 
levy and sell on an execution in favor of Jeffords certain personal pro- 
perty. He did levy on and sell it. He was sued by A. Shaw, who 
claimed the property was his. The plaintiff gave notice of the com- 
mencement of that suit to Jeffords, but not to Campbell, and allowed 
judgment to pass by default. Bartlett, in the suit against Campbell, 
was nonsuited because no notice of the suit had been given to the latter. 
The Supreme Court reversed the judgment solely on the ground that 
that decision was erroneous, and that notice to the principal was sufli- 
cient to make the judgment against the plaintiff prima facie evidence of 
the liability of the surety in an action against him. 

Where a want of good faith, industry and sound discretion in the de- 
fence of the suit is not pretended, notice to the surety, in a case like 
this, is practically an idle ceremony. The surety cannot be presumed 
to be cognizant of any facts connected with the defence: when his princi- 
pal, the deputy, has had notice of the suit, has actually assumed its de- 
fence, and it bas been fully tried on its merits, with the aid of all the 
information relative to the merits possessed by the party whose conduct 
is the subject of controversy, it cannot be presumed that another trial, 
when defended by the surety instead of the deputy, could be attended 
with avy different result. 

Unless some principle or right is clearly violated, by an adherence to 
the decision in Bartlett vs. Campbell, it would seem to be the duty of 
the Court to fellow it. It was decided some twenty-five years ago, and 
does not appear to have been since questioned by the Court that made 
it. 
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The questions at issue, and to be determined in this action,’are these : 
had Dunlap so negligently performed his duties in respect to these two 
executions that Westervelt had been damnified thereby, and, if so, to 
what amount? The evidence produced established the facts, that as 
between Westervelt and the plaintiffs in those two executions, it had 
been incontrovertably determined that Westervelt should pay the amount 
of those two judgments by reason of a neglect or improper performance 
of official duty with respect to them. The evidence given was also conclu- 
sive against Dunlap that the default was his own, and of his liability to 
pay to Westervelt the same amount. The liability of Dunlap to Wester- 
velt, as between themselves, the defendants could not controvert; no 
fraud, or want of good faith in conducting the defence, being averred , 
Candee vs. Lord, 24 Coms. 275. Dunlap being personally concluded as 
to his own liability, does not the evidence which establishes it, at least 
prima facie prove that of the defendant? 

Does not evidence, which is conclusive against Dunlap of his breach 
of the bond, at least prima facie, prove his breach of it, as against the 
surety? The reasoning of the Court in Drummond vs. Preston, 12 
Wheat. 515, directly supports this proposition, and affirms the principle, 
that evidence which is competent to show the default and which estab- 
lishes the liability of the principal, at least prima facie, establises the 
liability of a surety who has undertaken that the acts or omissions of his 
principal shall not damnify the plaintiff. In Drummond vs. Preston, the 
Court considered the case of Beal vs. Beck, reported in 3d Harris and 
McHenry, 243, and disapproved of it if it was to be regarded as 
deciding that such a record was not prima facie evidence against a 
surety, but agreed that it was properly decided if the record was offered 
as conclusive against the surety. 

In Lee agst. Clark, 1 Hill., 56, the condition of the bond was, that 
Parmenter, (for whom Clark signed as surety,) ‘‘ should pay, or save the 
plaintiff harmless.”? A verdict, in a suit against Parmenter, of which 
Clark, the surety, had no notice, was held prima facie evidence of the 
amount of the surety’s liability. Duffield v. Scott, 3 T. R., 874, was 
cited as an authority conclusive upon the case, and sound in its principles. 

The bond in suit is conditioned, among other things, to indemnify 
Westervelt against “‘ all damages, costs and charges whatsoever, hereaf- 
ter to be imposed, or demandable of, or against him.”’ 

Certain damages, costs and charges are proved by evidence conclusive 
as against Dunlap to have been imposed upon, and to be demandable of 
him, by reason of defaults of Dunlap, against which this defendant 
undertook to indemnify him. This bond is conditioned against some of 
the same matters as that in Duffield y. Scott, viz., against “all costs, 
charges and expenses whatsoever, which the plaintiff, at any time there- 
after, should pay, sustain, or be put unto,” &c. (3 T. R., 374.) 

The terms of the bond in suit imply, that the obligers anticipated suits 
would be brought to charge the sheriff for alleged defaults of the deputy, 
Dunlap, and by it the obligers agreed to indemnify the plaintiff against 
all ‘issues and demands” prosecuted, and against “all fines, demands, 
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costs and charges” imposed or demandable of him by reason of such 
default. 

When suits are proved to have been brought against the sheriff, which 
resulted in imposing demands, costs and charges upon him, which he has 
been compelled to pay, and such further evidence is given, competent as 
between these parties, as establishes conclusively the personal liability 
of Dunlap as between him and the plaintiff, it seems to me that, as a 
matter of common sense, it also establishes, prima facie, as against his 
surety, the fact of such liability, and that such damages, costs -and 
charges were so imposed by reason of Dunlap’s default. 

In Franklin v. Hunt, 2 Hill., 671, which was an action against the 
deputy, Anderson, and his sureties, to recover a bill of costs, to which 
the sheriff had been subjected in successfully defending a suit brought to 
recover a penalty by reason of alleged violation of official duty by the 
deputy, the pleader merely alleged notice to the deputy, and avered no 
notice to the sureties of such action. Although the case presents no 
question decisive of any point named in the case, the pleadings indicate 
an understanding of the profession, that notice to the deputy, without 
notice to his sureties, was sufficient to make the record of recovery 
against the sheriff, in such a case, evidence against the deputy’s surety. 

In Lewis v. Knox, 2 Bibb., 453, in an action on the surety-bond of the 
deputy, the court below held the record of a recovery against the sheriff 
for not returning an execution, evidence of the deputy’s liability, without 
proof of the fact that the execution had been in his hands. The court 
above reversed the judgment on the declared ground that the record was 
not evidence, unless accompanied with proof that the execution had been 
placed in the charge of the deputy. It does not appear from the report 
of the case, that notice of the suit was given to the deputy. The deci- 
sion implies that the court was of the opinion that the record of the re- 
covery against the sheriff, with proof that the deputy had charge of the 
executions, was prima facie evidence of the liability of the deputy and 
his sureties in an action against them by the sheriff. (Vide Atkins v. 
Baily et al., 9 Yuger, 111.) 

In this case that evidence was given, and in addition to it, it was 
proved that the deputy had notice of the pendency of both actions against 
the sheriff, actually participated in the defence of one of them, and the 
inference is not an unreasonable one, that he took part in the defence of 
the other. 

The theory of the rule, that notice to the indemnitors of an action 
brought against their principal, and the tender of an opportunity to 
defend, make the recovery against the principal conclusive against the 
latter is, that they operate to make the judgment, in legal effect, a 
judgment against themselves. Whatever is conclusive evidence against 
the deputy, is, at least, prima facie evidence against his sureties. 

Tyler vy. Ulmer, 12 Mass., 164, was an action against the sheriff for 
the default of Minott, his deputy, in not satisfying an execution out of 
goods which the latter had attached at the suit of the plaintiff. ‘The 
evidence that Minott had received the execution in time to make it his 
duty to levy it, consisted of letters from him to the plaintiff ’s attorney. 
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To the admission of this evidence the defendant excepted. The court 
held the letters to have been properly admitted, and said that * the action, 
although in form against the sheriff, is substantially against the deputy, 
who is immediately answerable over to the sheriff upon his bond and 
against whom the verdict may be used as evidence to establish the claim 
of the sheriff against him.”’ 

‘We are also well satisfied that the practice has uniformly been to 
prove the necessary facts by the confession, oral, or written, of the 
deputy in actions against the sheriff.” 2 Phil. Ev., 7th editn., 879- 
380 ; Mott et al. vy. Kip, 10 J. R., 473. 

City of Lowell vs. Parker et al., 10 Metcalf, 309, was an action 
brought in behalf of one Bean against Parker, a constable, and his 
sureties, to recover the amount of a judgment previously obtained 
by Bean against Parker, for the value of property taken by the 
latter colore officit. Parker’s sureties had no notice of the pendency 
of that action, and the question was, whether the judgment against Par- 
ker was evidence against the sureties of a breach of duty by Parker. 

The Court said: “‘ But it is objected that this judgment was not ad- 
missible, because the sureties were not notified, and therefore it was res 
inter alios. But we think this objection cannot be supported under the 
circumstances of this case. When one is responsible, by force of law 
or by contract for the faithful performance of the duty of another, a 
judgment against that other for a failure in the performance of such duty, 
if not collusive, is prima facie evidence in a suit against the party so 
responsible for that other. If it can be made to appear that such judg- 
ment was obtained by fraud or collusion, it will be wholly set aside. But 
otherwise it is prima facie evidence, to stand until impeached or con- 
trolled, in whole or in part, by countervailing proofs.”’ 

In the case last cited, the constable was concluded by a recovery 
against himself. Of the suit in which it was held, his sureties had no 
notice. 

In the case before us, evidence of the deputy’s default which con- 
cluded him, was given. In either case such evidence was competent 
proof of his default in an action against the sureties, and prima facie 
established it as against them. 

In Train vs. Gould, 5 Pick. 380, the defendant agreed with the plain- 
tiff, that one Ashley, who had given the plaintiff an indemnity bond 
against the consequences on levying on property pointed out by Ashley, 
‘“should indemnify (him) in the premises according to the terms of ‘his 
engagement to (the plaintiff.) The plaintiff was sued by one Touro for 
taking the property, and the latter recovered. Gould had no notice of the 
pendency of Touro’s suit against the plaintiff, but there was evidence 
tending to show that Ashley had notice of it. The evidence was not 
very explicit, and there was some reason to doubt whether Ashley had 
such notice as gave him an opportunity to defend it. The judgment 
recovered by Touro against the plaintiff was put in evidence against the 
objection of the defendant. 

The Court charged the jury that “if they were satisfied that Ashley 
had seasonable notice to prepare for the defence of that suit, they must 
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consider it conclusive ; but if they were not so satisfied, they must con- 
sider it as only prima facie evidence, and must determine upon all the 
evidence whether Touro ought to have recovered in that suit, and if so, 
how much.”? The jury found for the plaintiff. The defendant moved 
for a new trial, upon exceptions taken to the decision of the Court, and 
on a case on the further ground that the verdict was against evidence. 

The Court held the instructions given to the jury to be clearly correct, 
(p. 387,) and stated that, from the amount of the damages found, it must 
be presumed the jury considered the judgment conclusive. : 

It will be noticed that Train agst. Gould, was against the surety only, 
and that his liability arose upon an instrument separate from that signed 
by Ashley, his principal, and of a subsequest date. In that respect, it 
was a weaker case for the application of the rule which the Court held 
to be controlling, than that of Bartlett vs. Campbell, 1 Wend. 50. 

In this case it is not necessary to go as far as the Court went in Train 
vs. Gould, to hold that the plaintiff is entitled to a judgment on the ver- 
dict. Itis not only necessary to hold, that as the evidence given was 
competent, and concluded Dunlap on the questions of his default, liabi- 
lity and the extent of it, it prima facie established them against Bart- 
lett Smith, who by his contract undertook that Dunlap should not be 
guilty of any default, and that the plaintiff should not be damnified by it. 

This bond seems to be more than a contract of indemnity against 
damages to result from liabilities to which the sheriff may be subjected 
by reason of the deputy’s default. Its condition is totally unlike that of 
the bond in Gilbert vs. Winans, 1 Comst. 550. The condition of that 
was that the “sheriff should not sustain any damage or molestation 
whatever by reason of any act from this date done, or any liability in- 
curred by and through said deputy.’’? The latter case was held not to 
be an indemnity against a liability or charge, but against actual damages 
resulting from a liability or charge. 

In this case the defendant contracts to indemnify the plaintiff “* against 
all issues, fines, demands, damages, costs and charges whatsoever, here- 
after to be produced, imposed, prosecuted, demanded or demandable of 
or against the said John J. V. Westervelt, as sheriff as aforesaid. 

It is an indemnity against ‘‘damages imposed;”’ ‘costs and 
charges imposed,’’ and ‘‘ damages, costs and charges demandable’’ of 
him. If it is an undertaking that no damages should be demandable of 
him, and no costs and charges imposed upon him, by reason of Dunlap’s 
default, then it was an indemnity against a legal liability, and the reco- 
very of the judgments against Westervelt, for the default of Dunlap, 
was itself a breach of the bond, and entitled the plaintiff to recover. 

The terms of the condition would seem to be as comprehensive as the 
terms of the contract of indemnity in Chase vs. Hinman, (8 Wend. 452,) 
and Warwick vs. Richardson, (10 Mees. & Welsby, 284.) Those were 
held to be indemnities against a legal liability, and those cases are cited 
with approbation in Gilbert ys. Winans. 

In Warwick ys. Richardson, it was sn indemnity against “ claims 
made ;” in this case it is against “ damages, costs and charges imposed’? 
or ‘‘ demandable.”’ 














UME rc 











THE NEW YORK LEGAL OBSERVER. 85 
N. Y. Superior Court.—The Union Mutual Ins. Com. agt. G. N. Osgend & B. Alden. 

















Tn this case the plaintiff was to be saved from damages, costs and charge 
imposed upon, or demandable of him. That was the act to be done. Its 
non-performance was a breach of the bond, and the legal liability of the 
sheriff, or in other words, the amount of the damages, costs and charges 
imposed upon and demandable of him, is the measure of damages. Da- 
mages, costs and charges have been incontrovertibly imposed, and are 
incontrovertibly demandable to the amount of the judgments recovered, 
in *‘issues prosecuted”? against the present plaintiff. 

Many of the cases already cited, are full to the point, that the sheriff 
is equally entitled to recover the necessary costs of a defence, made in 
good faith, as the costs awarded against him, and forming part of the 
judgments. 

Under all the circumstances of this case, we think the sheriff is en- 
titled to a judgment on the verdict. 








PRACTICE CASES. 


WN. DV. Superior Court. 


[October Special Term, 1853] 
Before Mr. Justice BOSWORTH. 


Tur Unron Mutvat Insurance Company, against Georcre N. Os- 
GEND AND B. ALDEN. 


DEMURRER TO COMPLAINT—AVERMENT. 


It is not a necessary averment in the complaint that plaintiffs are a body corporate. 
As a general rule, it is unnecessary to aver anything in the complaint that is not required 
to he proved. 


The plaintiffs move for judgment ona dewurrer to their complaint 
on account of the frivolousness of the demurrer. 

The causes assigned for demurrer are, that the plaintiffs have not legal 
capacity to sue, because—First: That the complaint does not show 
whether the plaintiffs are a voluntary Association or Corporation. 
Second: That the complaint does not set forth the title of any act in- 
corporating the plaintiffs. 

Also that it does not state facts sufficient to constitute a cause of 
action, i.e., that it does not state that the plaintiffs had any power or au- 
thority to receive, hold or own the promissory note counted upon. 

There is no averment that the plaintiffs are a body corporate. 


Wm. M. Evarts, for plaintiff. 
for defendant. 

Boswortu, J.—There are two cases in Harrison’s reports, and two 
in Blackford’s, adjudging the precise point; that it is unnecessary to 


aver that the plaintiffs are a corporation. 8 Harrison, Rep., 105, id., 
158, 4 Black, R. 267, id. 146. 
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The following cases in this State favor the same proposition; 1 J.C. | 
182, Bank of the U. S. v. Haskins 2 Cow., 770; Bank of Utica v. 
Smalley, and cases cited in the latter in the opinion of the Court, 4 
Sand. 8. C. R., 675. The Holyoke Bank vs. Haskins. : 

It is a general rule that it is unnecessary to aver anything in the com- 
plaint that is not required to be proved. 

By 2 R. S. 458, § 3, it is provided that a Corporation plaintiff, ere- 
ated by the laws of this State, need not prove its existence on the trial 
of the cause, unless the defendant shall have pleaded in abatement or in 
bar that the plaintiffs are not a Corporation. 

If the defendants deem such to be the fact, they can set up in their 
answer that the plaintiffs are not a Corporation. 2 R. S., 458, § 3. 

It does not appear on the face of the complaint that the plaintiff is not 
a Corporation. It does not therefore appear that the plaintiff has not 
legal capacity to sue; unless that appears, a demurrer cannot,be sus- 
tained which is based on that objection. Code, § 144, Sub. 2. 

The name in which the suit is brought, being an appropriate Corpo- 
rate name, the plaintiff will be intended for all the purposes of the suit 
to be a Corporation unless the contrary be averred by plea. 3 Harri- 
son R. 168; 2 R. S., 458, § 3; Laws of 1845, chap. 345. 

The plaintiffs must have judgment on the demurrer, but with liberty 
to defendants on serving on plaintiffs’ attorney, within five days from the 
service of this order, an affidavit of merits to withdraw demurrer and 
answer in twenty days on payment of the costs of the demurrer. 

Approved by all the judges on consultation. 
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N. ¥. Superior Court. 
[February General Term, 1854.| 


Before ALL THE JUDGES. 
Tue PropLe EX RELAT. Davis against SturRTEVAN?T. 


COSTS UNDER THE CODE——APPEALS IN SPECIAL PROCEEDINGS. 


' 
; 
; 
tj 
if 


ERIE RIS 


Notwithstanding the limitation implied in the title “ Of Civil Actions” prefixed to Pari 
II. of the Code, those provisions of that part of the Code which related to costs upon 
appeals, are applicable to appeals in special proceedings, as well as to those taken in 
civil actions, strictly so called. 


The points raised on this appeal sufficiently appear in the opinion of 
the Court. 


D. D. Field opened the motion; Hilton contra. 


Durer, J.—The Court of Appeals, in affirming the final judgment or 
order of this Court, in the proceeding against the defendant as for a 
contempt, has awarded to the relators the costs of the appeal, and this 
judgment, as the proceedings have been remitted to this Court, it has 
become our duty to execute, and consequently to interpret. The ques- 
tion which we are called upon to determine is, whether the costs which 
the defendant is required to pay are those prescribed by the Code, ox 
those which are taxable under the Revised Statutes. 

Section 307 of the Code, subd. 7, declares that the costs to be allowed 
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on an appeal to the Court of Appeals, shall be $25 before argument, 
and $50 for argument ; and the Clerk in adjusting the costs has followed 
this direction. Mr. Justice Bosworth has affirmed the decision of the 
Clerk, but it has been earnestly contended that the decision is erroneous, as 
inconsistent not only with the general design, but with the express pro- 
visions of the Code. 

I shall proceed to state in a condensed form the. argument ‘hat was 
relied on to convince us of the error which we are urged to correct. 

The jurisdiction which the Court of Appeais has cxercisd in this ease, 
i} is admitted, is derived from the Code, but we are assured that it is 
a mistake to suppose that the Code regulates the costs on every appeal 
which it sanctions. The jurisdiction is founded on subd. 3 in § 11, 
which gives an appeal “‘ from a final order affecting a substantial right 
made in a special proceeding ;’’ but the provision in § 807, which de- 
fines the costs to be allowed on an appeal, relates solely, it is said, to 
appeals in civil actions, and is not applicable af all to an appeal in a 
special proceeding. 411 is in part I, of the Code, which, following its 
title, treats exclusively of ‘* The Courts of Justice and their Jurisdic- 
tion.”” But § 207, is in Part II., which treats as exclusively ‘ of Civil 
Actions,’ meaning those actions and those only, which the Code defines 
and regulates. It is true that in this second part appeals are embraced 
and treated of under the general head of “ Civil Actions,’ but in the 
provisions relating to them, an appeal is considered not as a new and 
separate action, but only as a further proceeding in the original action 
in which the order of judgment appealed from was rendered. So that 
throughout, appeals in civil actions, and those actions authorized by the 
Code, are alone intended. It was further observed in confirmation of 
these views, that proceedings as for a contempt against a party in a civil 
action are governed entirely by the provisions of Chap. 8, Tit. 13, Part 
II. of the Revised Statutes, and are therefore proceedings which the 
Legislature has declared that the Code was not designed, and shall not be © 
construed to affect, (Code § 471,) and it seemed to be thought a necessary 
conclusion that an appeal from a final order in such proceedings must 
be regarded as embraced in the exception. 

This conclusion, however, so far from deeming it necessary, we do not 
hesitate to reject. It is true, that Title 13 of chap. 8, (2 R.S., 532,) 
—which treats of ** Proceedings as for Contempt to Enforce Civil Reme- 
dies””—is unrepealed in all its provisions ; but these provisions relate 
wholly to proceedings in the Court in which the contempt is sought to 
be punished, and contain not a single word in relation to the mode in 
which the final judgment or order of tbe Court is to be reviewed by 
a higher tribunal. ‘They have, therefore, no bearing whatever on the 
question we are now considering ; since neither their construction, nor 
their application, can be varied in the slightest degree by holding that 
an appeal from such an order is subject in all respects to the provisions 
of the Code. ‘The whole argument, therefore, on the part of the defend- 
ant, rests upon the truth of the allegation that the provision in the se- 
cond part of the Code, in relation to appeals in their just construction, 
must be limited to appeals in civil actions, since, that the proceeding 
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against the defendant is not such an action, the Court of Appeals, in 
refusing to dismiss the appeal, has in effect determined. 

The second part of the Code is entitled ** Of Civil Actions” and that 
this title was meant to refer only to those actions which the Code defines 
and regulates, we readily admit, nor is it necessary to deny that, under 
this general title, appeals in such actions are properly comprehended. 

The title of a law, however, it not unfrequently happens, is much nar- 
rower than its actual contents, and in such cases it has certainly never 
been supposed that an express provision must be altered or expunged, in 
order that the contents may be made to correspond with the title. The 
history of legislation shows, that of all the arguments which are used to 
fix the construction of a statute, that derived from its title is the weakest 
and most deceptive. In rare cases, the title has been invoked to aid, 
but in none has it been permitted to control the interpretation ; on the 
contrary, when a plain discrepancy exists, it is not merely a reasonable, 
but a necessary inference that the title is defective or erroneous. 

It happens in the present case, that the Code itself furnishes the clear- 
est evidence that the title of ‘civil actions’? upon which the learned 
counsel for the defendant laid the stress of his argument, is essentially 
defective, and so this Court upon full consideration has determined. 

The object of Section 8, in the preliminary title to the Code, is to 
announce that division of the entire act which its framers had deemed it 
proper to adopt; and it declares that this division is into two parts, the 
first of which relates to “courts of justice and their jurisdiction,” and 
the second not only to civil actions commenced after the Ist day of July, 
1848, (that is commenced under the Code,) but also, with the exception 
of the last four titles, to appeals to the Court of Appeals, and other 
courts—an addition which, if appeals are properly comprehended under 
the general head of civil actions, was plainly unnecessary, unless appeals 
in other cases than in actions under the Code were meant to be em- 
braced. That they were meant to be embraced, and that the latter 
words of the section were introduced in order to embrace them, this 
Court, in Kanouse vy. Martin, (2 Sandford, 739,) has expressly decided, 
and in so deciding has held, that the title prefixed to the second part of 
the Code, does not cover all the subjects which its provisions embrace, 
and therefore, as defective and partial, is manifestly erroneous. An 
argument founded upon this title, we are therefore compelled to dis- 
regard. 

‘The action in Kanouse v. Martin was commenced previous to the adop- 
tion of the Code, but the appeal to the Court of Appeals from the judg- 
ment of this court was subsequent. 

The appeal had been dismissed with costs to the respondent, and the 
question to be determined was exactly the same as in the case now before 
us, namely, by what law the costs of the appeal were to be regulated. 
It was contended on behalf of the appellant, that the provisions in the 
court relative to costs on an appeal, were applicable only to appeals 
in civil actions commenced after the Code, but the learned Judge who 
heard the motion decided that the general words in section cight extended 
to all appeals subsequent to the Code, without reference to the time of 
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the commencement of the suit in which the appeal was taken, and that 
to hold otherwise would be a plain violation of the statute. It is true 
that this decision in its form was that of a single Juge, but it was made 
with a full concurrence of two of his associates, and, as I personally 
know, was the result of their joint deliberation. It has, therefore, all the 
authority of a decision at General Term. 

It may be said, however, that the decision in Kanouse v. Martin, so 
far as its authority is binding, only proves that costs on an appeal must 
be adjusted under the Code, when the appeal is from a judgment in a 
civil action, and does not prove that the same costs must be allowed when 
the appeal, as in the case before us, is from a final order in a special 
proceeding. Hence, to meet the objection, a further examination of the 
provisions of the Code seems to be necessary. 

I proceed then to the title of the Code, which treats especially and ex- 
clusively of appeals. This is title 11, of the second part of the Code. 
Tt is headed, ‘* Of Appeals in Civil Actions,”’ and if the provisions that 
follow correspond with this title, thé position for which the counsel has 
contended, notwithstanding our decision in Kanouse y. Martin, is estab- 
lished, since we readily admit that it is only on those appeals which the 
Code regulates, that the costs which the Code has specified can be 
allowed. It happens again, however, unfortunately for the argument 
that has been addressed to us, that it is met and refuted by a manifest 
variance between the title of the law and its actual contents, since the 
former implies a limitation which the provisions that follow decisively 
reject. It is true that the law (treating this particular division of the 
Code as a statute) relates to appeals in civil actions, but it relates just 
as certainly to appeals in those special statutory proceedings to which the 
name of section cannot properly be given. ‘The 2d chapter treats of 
appeals to the Court of Appeals, and its first section (333), short but 
most significant, is in these few words: 

**§ 333. Anappeal may be taken to the Court of Appeals in the cases 
mentioned in section 11.” 

And the question at once suggests itself, for what purpose was this 
section inserted? Not assuredly for the purpose of defining the jurisdic- 
tion of the Court of Appeals, since this jurisdiction had already been 
given and defined by the section which is referred to ; nor, if it is suscep- 
tible of any other construction, are we at liberty to regard it as an idle 
repetition of a previous enactment. We think that the plain and sole 
object of the section is to indicate the cases by a reference, without 
enumeration, to which the subsequent provisions of the chapter, and all 
general provisions throughout the Code in relation to appeals to the 
Court of Appeals, shall be construed to apply, and that the construc- 
tion and effect of every section containing such a provision are conse- 
quently the same as if in each an appeal from a final order in a special 
proceeding were separately mentioned. ‘Thus the section which imme- 
diately follows prescribes the written undertaking which must be executed 
on the part of the appellant to render an appeal effectual, and sections 
327 and 328, in the preceding chapter, thé ‘notice which is necessary to 
be served and the duties of the Clerk in fransmitting the papers to the 
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appellate court; and we apprehend it cannot be doubted that all these 
provisions apply just as plainly and certainly to an appeal from an order 
In a special proceeding, as to an appeal from judgment in a civil action. 
At any rate no such doubts were entertained by the learned counsel who 
have conducted the proceedings on the part of the defendant and his col- 
leagues, since in taking the appeals from our determination which they 
deemed it expedient to advise, the provisions of the Code were carefully 
and exactly followed. . 

Our conclusion is, that the appeals to the Court of Appeals, which are 
referred to in the title “‘ Of Costs,’’ are the same that the chapter “ Of 
Appeals,” has declared may be taken; and consequently, that to every 
appeal so taken, the provisions that govern the allowance of costs must 
be construed to apply. ‘The work of the framers of the Code would be 
manifestly incomplete had they omitted a provision for costs on any 
appeal which they meant to sanction and regulate. Legislation thus 
bungling and defective, it would be unjust to impute to them. Whatever 
may be the terms in which other persons may choose to describe their 
labors, in my deliberate judgment they have accomplished, and generally 
speaking, ably and successfully accomplished, a most difficult as well as 
important and honorable task. 

The monument that has been raised as a work of science and art, may 
doubtless be improved. Its defects may be supplied, and its proportions 
corrected or enlarged. But the foundations are solid and deeply laid, and 
the structure will stand. Manet e¢ manebit. 

There is an additional, and, I think, conclusive reason, for holding 
that the relators are entitled to the costs which they claim. Unless 
those allowed by the Code may be given, there are none to which they 
can be entitled; and the judgment which we are required to execute will 
be inoperative and void, from the absence of any rule or standard by 
which the costs that are awarded may be estimated. The Code has, in 
terms, abolished writs of error ; and although not in terms, yet by neces- 
sary implication it has abolished appeals as formerly understood and pro- 
secuted. 

It has abolished them by the substitution of proceedings so widely dif- 
ferent that the costs which are taxable under the Revised Statutes can 
no longer be applied to them. It was said by the court in the case of 
Kanouse vy. Martin, that if the writ of error is taken away the fees for 
prosecuting it must fall to the ground. If the proceeding which is the 
principal, is abolished, the compensation for conducting it, which is a 
mere incident, cannot remain. And these observations apply just as 
truly to the abolition of the proceeding which was formerly called an 
appeal, as to that of a writ of error. The term “f Appeal” is indeed 
retained, but its meaning is so éssentially changed that the proceeding 
which it denotes can with no more propriety be treated as an appeal in 
equity than as a writ of error. It is, however, to appeals in equity that 
the costs given by the Revised Statutes plainly relate. The Court of 
Appeals certainly meant that their judgments should be enforced, and if 
it can only be enforced by the allowance of costs under the Code, we are 
aanee to say that these and these only are the costs which the judgment 
awards, 
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There remains only a single observation. The Code has declared 
(section 491) that its provisions shall not affect appeals from Surrogates’ 
Courts. The exception of these appeals was plainly unnecessary, had it 
not been seen that the general words of the Code would otherwise be 
construed to embrace them; nor would the exception have been confined 
to these appeals, had it been thought that any other were proper to be 
included. The solitary exception proves the rule—proves that in all the 
cases not excepted, the provisions of the Code in relation to appeals were 
meant to be understood in the full extent of the terms in which they are 
expressed. It is thus that we interpret them. ‘The decision of Mr. 
Justice Bosworth is therefore affirmed with costs. 








N. 0. Supreme Court. 
[February Special Term, 1854.] 


Before Mr. Justice MITCHELL. 


Nicnotas K. Oantey against Atexanper McCortrer. 


A judgment entered after the 1st of July, 1848, on a bond and warrant of attorney, executed 
before the Code took effect, in the name of the assignee of the bond and warrant, is ir- 
regular and void where the warrant contains no authority to enter it in the name of the 
assignee, 

Where such bond and warrant is assigned, section 882, 8, 4, and 424 of the Code has no re- 
lation to the matter, and the assignee’s remedy is on the bond. 

To authorize the entry of judgment on a bond and warrant of attorney, under the old sys 
tem, or under section 424 of the Code, the authority must be found in the warrant to en- 
ter it in the form in which it is proposed to enter it. 

Semble, Such authority to enter it must clearly appear in the warrant. 


This was a motion to set aside a judgment entered after 10th 
July, 1848, ona bond and warrant of attorney, executed before the Code 
went into effect, and executions issued thereon. The material facts ap- 
pear in the opinion of the court. 


D, McMahson, Jr., and Edward Sandford, for the motion. 
Lapaugh & Downing, contra. 


MircHeE.L, J.—Before the Code took effect, a bond and warrant of 
attorney to confess judgment thereon, was given by the defendant to one 
Mann ; the warrant contained no authority to any assignee of Mann to 
enter judgment, or to Mann to enter it in the name of any assignee. 

In 1851, Mann assigned his property to Oatley, a receiver on pro- 
ceedings supplementary to execution, and then Oatley entered up this 
judgment on the bond and warrant of attorney to Mann. The defend- 
ant moves to set it aside as irregular. 

The warrant, in these cases, is not a mere naked power—in the sense 
of a power not founded on any consideration; still it is a naked power 
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as regards any property: it does not transfer an interest or title to any 
specific property, and so is unlike a mortgage of specific, real or personal 
estate, with a power of sale; then the mortgage transfers an interest in 
the property, which is transmissible to executors, administrators or as- 
signees, and the power accompanies that transmitted interest. 

The warrant of attorney is in favor of a particular person, that judg- 
ment may be confessed in favor of that person: it authorizes any 
attorney of the court to appear in a suit to be brought by that person 
and to confess judgment to him. If the attorney should have appeared 
under the old system for the defendant, on the filing of the bond, war- 
rant of attorney, and declaration, and had filed common bail, and then 
the plaintiff or defondant had died, judgment could not afterwards be 
entered, because the suit would be abated. If there were two 
plaintiffs and one had died, the suit would survive to the survivor; and 
judgment could be entered in his name; if one of two defendants had 
died in a suit commenced in the ordinary way, the same result would 
follow. But where a warrant of attorney was given by two debtors and 
it did not in form authorize judgment to be entered against one or both, 
the court would not authorize judgment to be entered against the survi- 
vor of two, as it was not within the authority given, or the intent of the 
parties; but it was allowed to enter judgment in favor of the survivor 
of two to whom a warraht was given ; the two held as joint tenants, to 
whom the law gave the right of survivorship, and so that right was with 
the power. (See 15 East, 592; 7 Taunt. 453.) 

But judgment could not be entered on a warrant of attorney in favor 
of a single plaintiff after his death. (Wild v. Sands, 2 Str., 718.) 

When a femme sole married after giving a warrant of attorney, it is 
agreed that judgment could not be entered against her. Some elemen- 
tary books say that if a femme sole married after a warrant of attorney 
was given ¢o her, judgment could be entered in the name of her and her 
husband. The case of Marder v. Lee (3 Barb., 14, 69) referred to to 
sustain this position, merely decides that it is irregular to enter up such 
a judgment without leave of the court, aad that the judgment so entered 
should be set aside; and what was said as to the effect of the leave of 
the court was mere opinion. 

In Reynolds v. Davis, (12 Mod. 388,) it was argued that judgment 
could not be entered for the husband, for that was beyond the authority 
given. Holt said they had better enter it in the wife’s name as a femme 
sole, but nothing was done. 

It was as much beyond the authority given to enter it in the name of 
husband and wife as to enter it in the husband’s name. The analagous 
case, 7 Mod. 53, contains only a statement of the inclination of the 
court, and went off against the plaintiff, but on another ground. 

In Gee y. Lane, (15 East, 592) when the court refused to allow judg- 
ment to be entered against the survivor of two defendants on a warrant 
to enter judgment against the two, Lord Ellenborough put it on the 
ground that an authority to enter judgment against them would not war- 
rant a judgment against one alone ; he added “‘ the authority must be 
pursued, we cannot violate it.”’ 
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This, as well as the previous case of Reynolds vy. Davis place the de- 
cisions on the true ground that to justify the entry of the judgment, the 
authority must be found in the warrant to enter it in the form in which 
it is proposed to enter it. And the decisions in 5 Hill, 497, and 3 Denio 
257, would imply that the authority must be clearly found there. An 
authority to enter judgment in the name of Mann is no authority to 
enter judgment in the name of Oatley, although Oatley be his assignee. 
When the authority was granted, the law would not have allowed a 
judgment in favor of an assignee, so it cannot be supposed that it was 
within the intentiou of the defendant that it should be so entered. 

This warrant of attorney was given before the code took effect, but no 
action was commenced under it, until after the code was in full force ; 
and from that time judgments upon confession were to be entered only 
in the mode prescribed by it, and on a statement in writing, to be signed 
by the defendant, and verified by him. 

No such statement was made in this case, so the confession is not valid 
under the code, (§ 382-8,&c.,) and the power of attorney being a mere 
power to confess a judgment, and not a judgment in fact, and not being 
given in any suit then pending, gave no vested right to Mr. Mann to have 
the judgment entered up according to the law then in force; it gave him 
a right to have it entered according to that law so long as that form of 
remedy was allowed by law, but no longer. 

When the legislature abolished that mode of remedy, it abolished it 
as well as to powers then given, as to those thereafter to be given; the 
code in this affecting the remedy only, and not any right of action. The 
right of action is still perfect on the bond. 

The judgment and execution must be set aside, and the defendant 
(unless some cause to the contrary be shewn) should stipulate not to 
bring any action for the irregular execution. 

Plaintiff must pay the costs of the motion, $10. - 
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JoserH M. Ricuarps against JosepH SANDFORD. 
[General Term.] 


Before INGRAHAM, DALY and WOODRUFF, Judges. 


It is no ground for asking a new trial that irrelevant or incompetent evidence was given by 
the prevailing party, when no objection was made to the evidence on the trial, (and there 
is no proof of surprise or fraud,) although such improper evidence may have influenced 
the jury. 

The Court may grant a new trial as well where the damages are inadequate, as where they 
are excessive, if the case be such as clearly to indicate that the jury have acted under the 
influence of partiality, bias or perverted judgment. 

Where the plaintiff recovered a judgement in an action for the defendant’s negligence, by 
which the plaintiff was injured and sustained serious bruises upon his mouth and face, 
and one of his teeth was broken off, and the jury rendered a verdict for ten dollars 
damages only. He/d, that the damages were inadequate, and new trial granted on judg- 
ment of costs, unless the defendant prefers to consent that the verdict be modified by 
increasing the amount to one hundred dollars. 


The facts sufficiently appear in the opinion. 
C. Bainbridge Smith, for plaintiff. 
Speir & Nash, for defendant. 


Wooprurr, J.—An appeal is made from an order at Special Term 
denying the plaintiff's motion for a new trial; and we are urged to 
reverse that order upon two grounds: 

First, Because irrevelant and inadmissible testimony was given on the 
part of the defendant, and 

Second, Because the damages are grossly inadequate to the injury 
sustained by the plaintiff through the culpable negligence of the de- 
fendant. 

In relation to the first ground it must suffice to say that the whole 
of the testimony offered by the defendant was received without objec- 
tion. 

Although it is true, that on a motion for a new trial, (which is ad- 
dressed in some degree to the discretion of the Court,) it is not essential 
that a formal exception should in all cases be entered to the ruling of the 
Court, to entitle the moving party to insist that he has been aggrieved 
by the admission of improper testimony ; yet, we are pointed to no case 
in which a party has been permitted to remain silent, while testimony 
which may be strictly inadmissible is given, without calling the attention 
of the court thereto, or making any objection, and afterwards, without 
any pretence or surprise or fraud, when the verdict proves unsatisfacto- 
ry, successfully insisting upon a new trial to enable him to venture 
again before the jury. Nor do I think a party should be permitted thus 
to suffer questions to be put to witnesses, their testimony to be taken,— 
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it may be in the hope that the testimony will operate in his own favor— 
and afterwards complain that such evidence ought not to have been 
received. A party may properly be required to be active and reasona- 
bly diligent in the protection of his rights, or his appeal to the discretion 
of the Court should receive little favor. 

It is obvious that if new trials were to be ordered under circumstances 
like these, scarcely a trial is had in which the like application might not 
be successful, for it rarely happens that no evidence is given which, if 
objected to, mighs not be held irrelevant or improper. 

But upon the second ground, I think a new trial should be ordered. 
The action is brought to recover damages sustained by the plaintiff in 
falling over stones left upon the sidewalk, on a dark night, in front of 
the defendant’s premises, by which one of the plaintiff’s teeth was bro- 
ken out, and his face otherwise cut and bruised. Under a charge from 
this court, to which there was no exception, and which, though not con- 
tained in the case as settled, we must assume to have been correct, the 
jury have found that this injury was sustained by the culpable negli- 
gence of the defendant, without fault on the part of the plaintiff, and I 
think they were warranted by the evidence in finding, and for this injury 
the jury award to the plaintiff ten dollars damages only. 

I fully agree that the general rule is, that in actions for torts, when 
the rule of damages is not fixed by any definite, ascertained rule, a new 
trial is not to be granted, because the Court think the damages either too 
great or too small. But this general rule is clearly open to exception, 
alike applying to excessiveness and inadequacy of damages. In the lan- 
guage of the Court, in Collins v.The Albany & Schenectady Railroad Co., 
** When the damages found by the jury are either so large or so small as 
te force upon the mind of every man, familiar with the circumstances of 
the case, the conviction that by some means the jury have acted under 
the influence of a perverted judgment, it is the duty of the Court, in the | 
exercise of a sound, judicial discretion, to grant a new trial.” 

Such, in my judgment, is the character of the present verdict ; it can- 
not be reconciled in any manner with an honest and intelligent purpose 
to give the plaintiff an indemnity for the injury received ; it even leaves 
the plaintiif to pay the costs of the litigation. The case did not call for 
exemplary damages, but a just indemnity was due to the plaintiff, and 
though there is no precise standard by which such indemnity can be mea- 
sured, it seems to me a mockery of justice te call this verdict indemnity 
in any sense. 

The case above referred to from 12 Barbour, 492, and the cases there 
collected, seem to me to present the true rule on this subject, and to call 
for our interposition. 

On the other hand, I think the defendant should be permitted to avoid 
a new trial, as in that case, andin Armitage v. Haley, 4Q. B. R., 917, 
by consenting to a modification of the verdiet. If, therefore, he thinks 
proper to consent that the verdict be raised to one hundred dollars, 
judgment should be ordered for the plaintiff for that sum, and a new 
trial be denied. The order at special term should, I think, be modified 
in conformity with these views, and in default of such consent, a new 
trial should be ordered on payment of costs. 
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N. D. Superior Court. 
[Special Term.] 


Before Mr. Justice HOFFMAN. 
Jarvis against GUNNING. 
LANDLORD AND TENANT.—COUNTER-CLAIM, 


Injuries sustained by the tenant, from acts of the landlord, not amounting to an eviction, 
cannot be pleaded as raising counter claims in an action for rent. 


Tuis was an action brought to recover one quarter’s rent for premises 
No. 72 Canal street, on the usual landlord’s and tenant’s agreement. 


The defendant put in a general denial, and also setting up as grounds 
of counter claims the erection of sign in front of windows by plaintiff, 
the spilling of a pot of paint on the carpets by him, and that plaintiff 
agreed to let the premises to the defandant for another year, but, on 
the 1st of May refused so to do, and compelled defendant to hire other 
premises—for all of which damages are claimed. 


The plaintiff demurred to the counter claims, on the ground that they 
were not connected with the subject matter of the action. 


J. A. Lane, for plaintiff, cited—Cram v. Dressid, (2 Sand. 8. C. R. 
125 ;) Mayor, Aldermen, §c. against Mabee, (not yet reported ;) Young 
v. Dake, (1 Selden, 463 ;f Beardesley vy. Stouet,(7 How. Prac. Rep. 
294.) 


John A. Bryan, for defendant, contended that the counter claims 
were connected with the subject of the action, and that the wording of 
the Code was sufficiently broad to allow them to be set up; and cited 
Batterman against Pierce, (3 Hill, 171,) &c., &c. ; Code, sec. 150. 


Horrman, J.—The two cases in this court appear to decide the pre- 
sent demurrer. There was no eviction, total or partial. The defend- 
ant’s right would be for damages in a separate action. This disposes 
of the first and second separate defences. 

As to the third defence, it is plain that the defendant could have 
held possession if his statement is correct, and the presumption must be 
that he removed voluntarily. The demurrer to these portions of the 
answer must be allowed, with $10 costs. 














